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PROCEEDTINGS
(2:33 p.-m.)

CHAIRMAN KECKLER: We~"ll go ahead and get
some preliminaries out of the way. 1 do want to
note before we begin that this i1s the Tirst meeting
of the Operations & Regulations Committee after the
departure of our long-time staff lraison, Ms. Mattie
Cohan, who has gone on to another position. And 1
have expressed thanks and appreciation for her long
period of service to the Committee.

The first matter to be considered i1s the
approval of our agenda for today. May | have a
motion to approve the agenda?

M OTTI1ON

MS. REISKIN: Motion to approve.

MS. MIKVA: Second.

CHAIRMAN KECKLER: Thank you. Laurie, was
that you?

MS. MIKVA: That was me.

CHAIRMAN KECKLER: All in favor?

(A chorus of ayes.)

CHAIRMAN KECKLER: The agenda is now
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approved.

We now can move on to the approval of the
minutes from our i1n-person board meeting on April
16th, which you should all have been sent a copy of.

May 1 have a motion to approve the minutes?

M OTTIHON

MS. MIKVA: So moved.

MR. LEVI: Second.

CHAIRMAN KECKLER: All i1n favor?

(A chorus of ayes.)

CHAIRMAN KECKLER: Without objection, the
minutes are approved.

Our first 1tem of substantive business 1is
to consider and act on revisions to the Board"s
contributions protocol, which 1 think was sent to
all board members about a week ago with the
revision. And without further ado, 1 will now turn
it over to Victor Fortuno. You may have to speak up
or come by here since we have limited sound
equipment.

MR. FORTUNO: Can everyone hear me clearly?

MS. MIKVA: Yes.
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MR. FORTUNO: I guess those who couldn™t
weren"t in a position to respond.

This actually goes back to a discussion
that was had for the first time December of last
year, and there was some discussion of the revised
protocol that was adopted by the Board on April 17,
2010.

What we"ve done i1s try to incorporate the
thoughts that were expressed during that call and
other conversations Into a proposed revised
protocol, and that"s what was sent to you. What was
sent to you should be three pages long -- two and a
half pages long -- and that would replace the
current protocol, which 1Is the one-page-long
protocol adopted on April 17, 2010.

So far we"ve received -- 1 know that we
received by mail comments from Julie. 1 don®"t know
that any others were received. And 1 think that we
can go through the protocol. Well, to start with,
are there any questions? And then maybe address the
two that -- Julie had actually raised three, but two

concerning the writing of the protocol itself, that
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is, possible revisions to provisions iIn this draft
revised protocol.

So first, are there any questions
concerning the draft revised protocol? 1It"s
organized -- what 1t covers --

MR. KORRELL: Vic, this is Harry.

MR. FORTUNO: Harry.

MR. KORRELL: Vic, could you, just in
literally two or three sentences, remind us why
we"re making changes?

MR. FORTUNO: I think that what happened
was when we discussed 1t back 1n December of last
year, 1t became clear that the protocol doesn™t
address all of the circumstances that it might. And
there was also concern about things like grants.

The protocol didn"t distinguish between
grants and other contributions. What this does 1is
it defines grants as the funding that®s provided 1iIn
response to a request for proposal, or some
equivalent application process. And it
distinguishes grants from contributions that are

either solicited or not solicited.
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And for grants, it sets forth a handful of

categories which are preapproved so that while the
Board i1s given notice, advanced notice, the
preapproved categories would not require board
approval i1n every instance.

And 1 think those are the significant
changes, although there are a fair number throughout
the document. But 1 think the three main changes,
or the two, are the distinguishing grants from other
contributions and setting forth the preapproved
categories where the Board, while given advanced
notice, Isn"t required to actually act on a request
for approval.

CHAIRMAN KECKLER: I should, I think, just
add one little addendum to that, which is that iIn
terms of the changes from the last go-around, i1f you
recall, we brought up a revised protocol from
earlier and there were some suggestions about that.

We added in a couple of i1tems that have
arisen that have been iImportant in the Institutional
Advancement Committee and, for the Board, two other

preapproved grant projects, for the advancement of
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pro bono and for the support of private development,

the idea of getting fundraising for fundraising, of
bootstrapping a development operation.

So those are a couple of substantive
additions to the list of grants from the last go-
around.

MR. FORTUNO: And 1 think 1t was as to two
of the preapproved categories that Julie had some
suggestions on. IT you look at page 1 of what was
sent to you, it"s the fourth bullet from the bottom,
"Grants for programs to educate the public about the
role of LSC-funded legal services i1n their
communities and about LSC."

And 1 think that Julie®s suggestion was
that we should consider expanding that to include
access to justice i1ssues, matters related to access
to justice, not just limiting it to educate the
public about the role of LSC-funded legal services
providers.

And then -- yes?

MS. REISKIN: That wasn"t mine, but I think

it"s a great idea. |1 had three others. But 1 think
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that"s a wonderful i1dea, so 1711 take credit.

MR. FORTUNO: And then someone suggested
expanding the bullet beneath that, which currently
reads, ""Grants to support appreciation/recognition
events for LSC employees.”™ The suggestion was made
to expand that to include recognition of grantees
and volunteers and others that the Board determines
would be appropriate to recognize.

And those were the two comments that 1 was
aware of. 1 don"t know 1t there were any others.

MS. REISKIN: Yes. This i1s Julie. 1 just
thought, the second bullet, is there a reason why we
can"t also get grants to provide training in TA to
LSC staff? It just says grant recipients.

And I was wondering if on the third bullet
we should put a proviso there, 1If 1t"s necessary to
put a proviso there, that says, as long as this
wouldn®"t compete with a grantee. And I don"t know
iT that"s necessary or not. Those are my comments.

MR. FORTUNO: Yes. The third bullet is the
fellowships?

MS. REISKIN: Yes. It looks like we would
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be getting fellowships for grantees. Right?

MR. FORTUNO: Yes.

MS. REISKIN: Would there be an issue with
grantees saying, we want to get our own fellowships?
I just don"t know enough about this to know 1f
that"s even an issue or not.

MR. FORTUNO: I don"t know that i1t i1s. The
fellows --

MS. REISKIN: IT 1t"s not, then that"s
fine. Like I said, I don"t know how law school --
those things work. But --

MR. LEVI: But 1 wondered whether we didn"t
want to also include senior or retired lawyers in
this category, too.

MR. FORTUNO: We can certainly do that.

CHAIRMAN KECKLER: Right. We can just make
it simple and say, grants for fellowships.

MR. LEVI: Yes.

CHAIRMAN KECKLER: I think that"s the --
there could be a number of people that are In a
position to do that. So that"s saying recent --

that just creates what"s recent.
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MR. LEVI: 1 agree with you because they

could be mid-career. They could be somebody who had
been working part-time. Can®"t we just broaden that
out a little?

CHAIRMAN KECKLER: Yes. Somebody returning
to work after --

MR. LEVI: Right.

CHAIRMAN KECKLER: -- leverage to raise
kids. A lot of people can -- there"s a lot of

possibilities. So yes, | think less is more on that

one.
Okay. Were there more suggestions?
MR. FORTUNO: Those are the only --
MS. REISKIN: Well, around less i1s more --
this is Julie -- could we say grants for projects to

provide training and technical assistance, period?
CHAIRMAN KECKLER: I think that in that
case, your earlier suggestion of just talking about
LSC staff -- training and technical assistance,
that®"s a pretty broad thing. 1t could be anything.
I think 1t"s true, but 1t could be training

and technical -- training for LSC staff, is a
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reasonable thing, to send people to training

conferences, learning new skills, funded by somebody
else. Not that that"s failr, but it sounds like
generally a good thing.

Yes?

PRESIDENT SANDMAN: This #s Jim Sandman. 1
wanted to raise a question about the third-to-last
bullet on page 1, ""Grants to support appreciation/
recognition events for LSC employees."™

Two things strike me about that. One, that
kind of support is unlikely to come through a grant
process as 1t"s defined 1n the protocol. And
second, it appears to overlap or perhaps be
duplicative of the third paragraph of section B,
"Solicitation of Non-Grant Contributions."”
Solicitations for modest donations, not to exceed a
total of $3500 per event, for LSC staff events and
functions.

So what"s the difference between an
appreciation/recognition event and a staff event?
My suggestion would be to simply incorporate what"s

in the third-to-last bullet under A, Grants, iIinto
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the third paragraph of B.

MR. FORTUNO: B 1i1s solicitation of non-
grant contributions, whereas A 1Is grants.

CHAIRMAN KECKLER: We can do it either way.

MR. FORTUNO: Well, no. I think that --
you"re right.

MS. REISKIN: Foundation don"t pay for
staff appreciation events. Is that what your issue
1S?

CHAIRMAN KECKLER: There®s unlikely to be
an RFP for an application process for a recognition
event.

MR. FORTUNO: I think we can take it out of
A because, as you said, that"s not likely to occur
that we would submit a proposal and a response to an
RFP for a grant for recognition events. It"s likely
to come up In the context which i1s discussed in B,
and that would be non-grant.

And there"s a procedure laid out In B.

It"s the third paragraph that you®ve i1dentified for

requesting and accepting those. So I think we can

just delete where 1t appears Iin A and keep what



10

11

12

13

14

15

16

17

18

19

20

21

22

15
appears as the third paragraph of B.

MR. LEVI: Say that again? Because | --

MR. FORTUNO: Where i1t appears iIn section
A, under Grants.

MR. LEVI: Yes.

MR. FORTUNO: 1It"s the third bullet from
the bottom, ""Grants to support
appreciation/recognition events for LSC employees.™

MR. LEVI: Yes.

MR. FORTUNO: We could strike that, and
what we have at B seems to meet the concern. What
we have at B, the third paragraph, is that, "Exempt
from the requirement but subject to the approval of
the President of LSC are: 1) Solicitations for
modest donations, not to exceed a total of $3,500
per event, for LSC staff events/functions, and 2)
fundraising among LSC staff for charitable causes.™

It"s that clause A, solicitation of modest
contributions not to exceed 3-5 per event --

MR. LEVI: Well, let me --

MR. FORTUNO: -- for LSC staff events and

functions, that 1 think covers it.
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MR. LEVI: Well, let me speak to that

because this i1s the one iIssue that 1 wanted to speak
to because 1 don"t want to trip on these things.

And 1t was my, | guess, nearly tripping that caused
me to get excited about this protocol In the fTirst
place.

So when my law firm hosted the reception, |1
never asked them whether 1t was 3500. I have no
idea what 1t cost. They just paid 1t. They hosted
the LSC reception. |1 don"t think you want to get
the chairman of the board iIn trouble for having his
law firm host a local reception, and I don"t think
he should have to go to the Board, or she, to get
advance approval. This i1s really getting silly.
And 1 think --

CHAIRMAN KECKLER: John, 1 think --

MR. LEVI: -- you guys need to figure that
out because 1 really object to being put i1In that
kind of position. |1 don®"t want to go to the fTirm
and say, you can"t spend more than 3500, and i1f you
do, you®"re going to trip my protocol. I mean, come

on. They may have 300 people. They might have 500
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people.

MR. FORTUNO: Was that a donation, or was
that -- 1s there a distinction between a donation
and their having hosted and paid for directly?

CHAIRMAN KECKLER: We tried to address 1t,
John. 1 take your point very seriously. But we
tried to address i1t here by exempting in-kind
contributions of goods and services.

MR. LEVI: Okay. Do you think that is a --
okay. And as long as there -- 1 mean, we probably
paid a caterer. 1 don"t know what they set up. Is
that in-kind? 1 suppose 1t 1is.

CHAIRMAN KECKLER: 1t never comes through
us In the sense that we never --

MR. LEVI: |If you take the iInterpretation -

CHAIRMAN KECKLER: -- there®s other people
there besides LSC, too.

MR. LEVI: Yes. That"s true.

CHAIRMAN KECKLER: So the question, really,
is do we need something specific to deal with In-

kind contributions of goods and services that people
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very kindly sometimes do provide for us as we go

around. 1°m not sure about that.

MR. LEVI: Well, 1t says that they"re not
subject to the protocol at all. And if your
interpretation i1s what I just described was an 1In-
kind contribution, then I don"t have an i1ssue.

MS. REISKIN: Can"t we exempt anything
where an organization or a business does something
for us?

MR. LEVI: Well, we have to -- not
necessarily.

MS. REISKIN: No? Okay.

MR. LEVI: 1 think I could -- if you think
that that kind of donating the reception iIs an iIn-
kind contribution -- at least I have to say | do try
to make -- when 1 speak, 1 always say, I don"t want
anything lavish, because I don"t want to get iInto
anything like that. So we do have to use good
judgment In 1t, even with In-kind contributions.

CHAIRMAN KECKLER: Certainly. But --

MR. LEVI: Yes. But they“"re not -- yes.

The protocol is the protocol.
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CHAIRMAN KECKLER: The protocol i1s about

funds. The protocol right now iIs -- there are many
complications, including people®s pro bono services
and other things like that that have occurred, that
we"re not addressing here. We"re just trying at the
moment to deal with the issue of funds. But that"s
a point to be kept In mind.

There was one other question, Julie, that
you had about the $3500 limit, and why we"ve chosen
the $3500 limit.

MS. REISKIN: Yes. |1 was just curious why
that number, and i1s that the right number, just
because 1 know with foundations, they often look at
5- or 10,000 for discretionary smaller grants. But
if that"s -- 1 don"t care. It Just seems like a
small -- 1 just didn"t know why that instead of a
little bit higher, just to give staff more
flexibility.

CHAIRMAN KECKLER: 1It"s nowhere iIn statute,
the $3500, that I know about. The only reason that
It made sense to me i1s that 1t cost about that much

to actually convene the 11 members of the Board for



10

11

12

13

14

15

16

17

18

19

20

21

22

20
a decision. So i1f you had to act quickly and you

had to convene a special board meeting for anything
like that, it would cost at least $3500 to do that.

MR. LEVI: But that seems like it should
suggest that 5,000 is a better number. But 1 don"t
know .

MR. FORTUNO: Are we talking about C,
Unsolicited Contributions?

MR. LEVI: Yes.

CHAIRMAN KECKLER: Well, we"ve matched B
and C at the moment to put the same number in there.
But 1t wouldn™"t have to be that, either.

MR. FORTUNO: Because 1 think under C, what
we have is 1IF it"s less than $3500, the President or
his or her designee is authorized to accept the
donation. If 1t"s over $3500, it doesn"t require
board approval, but it does require notice to the
Board. So i1t wouldn®"t require the Board coming
together.

CHAIRMAN KECKLER: Right. Well, that"s a
good point. Yes. So it doesn"t really -- 1t"s just

notice. Yes.
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MR. FORTUNO: And i1f for whatever reason

there was concern on the part of the Board about
that particular contribution, the Board would have
an opportunity, since what the protocol requires is
at least ten days®™ business notice. This would
afford the Board an opportunity to schedule a
meeting, IFf 1t felt the need to. But otherwise,
iIt"s just a matter of notice.

MS. REISKIN: Again, 1 just think that"s a
small amount to do that for, to say to a donor who
wants to give us $5,000 for something, well, you“re
going to have to wait ten days because 1 have to --
I don"t know.

CHAIRMAN KECKLER: IT people want to raise
it to $5,000, 1"m quite indifferent about that.

MR. LEVI: But I1*d do it in both places.

CHAIRMAN KECKLER: Then do it in both
places. All right. That"s fine.

MR. LEVI: Just based on the cost of
pulling everybody together, that -- yes.

CHAIRMAN KECKLER: Yes. All right. So

with these amendments, which 1 think you®ve been
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accumulating there, 1 think the next step for us iIs

to go ahead and submit this to the Board. 1It"s
ultimately a Board protocol. So what"s being asked
of the committee is to recommend this revised
contributions protocol, with the i1ncorporations of
today, to the Board. |Is that right?

MR. FORTUNO: I just have one question. |1
know we discussed the bullets under A.

CHAIRMAN KECKLER: Oh, okay.

MR. FORTUNO: We touched on expanding the
third and fourth bullets from the bottom of page 1.
But I don"t think that there was any kind of
resolution there, so I don®"t know whether we are
leaving 1t as i1Is or expanding i1t. I think we"re
taking out --

CHAIRMAN KECKLER: We"re taking out the
third one from the bottom, "Grants of Support,™ and
then the fourth one from the bottom was, the
suggestion had been to educate the public about
access to justice instead of just LSC-funded legal
services providers.

MR. LEVI: This is in addition to?
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CHAIRMAN KECKLER: Yes. Yes, iIn addition

to. That"s part of the access to justice. But yes,
to expand that. And I didn"t hear any particular
objection to that as a pre-approval. We"re going to
get notice of what we"re doing. But as a general
matter, that seems like something that could be part
of our grants.

All right. So with that, 1 think we"re
ready for a motion. Or not.

M OTTI1TON

MR. LEVI: Here we are, but -- 111 make

CHAIRMAN KECKLER: Okay. The motion is to
recommend to the Board of Directors the adoption of
the revised contributions protocol.

MS. MIKVA: Second.

CHAIRMAN KECKLER: All i1n favor?

(A chorus of ayes.)

CHAIRMAN KECKLER: The motion is approved,
and we will take that recommendation to the next
board meeting.

We can now move to the second item on the
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substantive agenda, which i1s to consider and act on

the rulemaking options paper on possible amendments

to LSC"s regulation on subgrants. Now, we received

a number of documents from Management as well as the
Office of the Inspector General on this point.

IT people recall, and 1711 turn 1t over 1iIn
a second, this was a discussion at the previous
committee meeting. We went to the Board. The Board
then asked the committee to reconsider this, 1f
there®"s an alternative to rulemaking. And then we
immediately passed that back on to Management and
the Office of the Inspector General.

And so there"s a variety of issues that are
going to come up. But I think ultimately what we as
a committee have to do is to answer the question
that the Board posed to us, which i1s, 1s there an
alternative to rulemaking, and take that answer back
to the Board.

So with that framing, I will now turn it
over to you, Mr. Freedman.

MR. FREEDMAN: This i1s Mark Freedman of the

Office of Legal Affairs. [I"m no Mattie Cohan, but
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hopefully 1 will serve well In this capacity.

You"ve seen there"s a memo from myself, and
then there"s a few memos from the Office of the
Inspector General. The thrust of it iIs that both
the Inspector General and Management still recommend
rulemaking as the best thing to do to address
questions about the iInterpretation and application
of the subgrants and transfer rules.

To summarize that, there®"s no clear option
that would enable the Board to adopt Management®s
longstanding application of the rule without a risk
of future findings of violations. Rulemaking i1s the
best option here because i1t"s the only one to truly
resolve this issue with some finality.

And part of that is because there is -- you
can see, from the variety of interpretations that
have been put out before you, there i1s a broad range
of possible i1nterpretations and applications of this
rule. Rulemaking will enable the Board to narrow
that to one clear application so that there won"t be
a question of, well, what does 1t mean, and what

will it mean In three years or five years?
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And this is also an opportunity to

otherwise update this rule. And with the subgrants
rule having been adopted In the early "80s, and then
the transfer rule adopted in the mid-"90s, there was
a plan at the time, In the mid-"90s, to go back and
look at the two of them, revise the subgrants rule.
That never happened. So this 1s also an opportunity
to really pick that up.

So all put together, there does not seem to
be a viable non-rulemaking option, and there are a
lot of advantages to proceeding with rulemaking.

CHAIRMAN KECKLER: And you~ve determined
this, In part, in conversations with the Office of
the Inspector General. Is that --

MR. FREEDMAN: Yes. 1 met with Dutch and
Laurie and Matt, and we had a couple of meetings.
We*"ve had extended conversations about this,
exploring the various possibilities and options,
with the core question before us: [Is there a way of
resolving this?

And our real test for that: |Is there a way

for resolving this where, going forward, we are not
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and especially the question from the point of view

of the recipient. The recipients want to know, what

do I do? What do I really on? 1 don"t want to get

in trouble. I want to follow the rules. And

rulemaking seems to be the only way to say that with

certainty.

CHAIRMAN KECKLER: All right. So I"m going

to characterize something, and you go ahead and
object. And maybe someone from the Office of the
Inspector General wants to object to it, so go
ahead.

But the question was raised at the last
board meeting. And it was a serious question, but
is this the kind of thing that you really need
notice and comment rulemaking for? Does 1t change
the rights of the grantees?

And the i1dea of notice and commenting
rulemaking -- we need a rule; 1T 1t really affects
the grantees, 1f 1t"s not just supporting an
interpretation of a rule but changing rights,

duties, immunities, of affected entities.
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So this prompted me to think about i1t for

some time. And then my conclusion, after your
presentation, after receiving the information for
this, 1s that i1t does affect the rights of the
grantees because, effectively, 1t gives them a safe
harbor, a right to follow, at minimum, the policies
that have been enforced by Management as far as
subgrants go without the risk of being found in
violation by the Inspector General®s Office pursuing
its own independent, good faith interpretation of
the regulation.

So that creation of a safe harbor is what 1

would say i1s the substantive change. |[Is that a fair

MR. FREEDMAN: 1°11 provide, 1 guess, one
thought on that; and then 1t anyone from the IG
wants to add anything, they“"re here in the room. 1
think 1t 1s 1n that with the core question of what a
grantee can do to know that there will not be a
violation down the road.

And 1 should note here that the Inspector

General has pointed out that they distinguish
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between finding a violation, where they think

something isn"t meeting the rule, and then what®s
the recommended action to take.

And they recognize that there may be
situations where 1 would characterize it as a good
faith violation. It isn"t that the grantee has gone
out to violate the rule; they have relied on
something, and the Inspector General recognizes that
there are situations where 1t 1sn"t the grantee®s
fault, as 1t were. There"s a different issue of
dispute. But nonetheless, they might find a
violation.

So to clearly address that and change that
situation, rulemaking would be necessary. And is
there anything that the 1G wants to add to what 1°ve
just said?

MR. GLOVER: This i1s Matthew Glover from
the Office of the Inspector General. I think that
your characterization is a viable one on
Management®s interpretation of the rule. As
explained 1n the OIG"s memos, we think that there

really is a much stronger interpretation going one
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way which creates this problem.

IT there was a tossup question, I think the
O1G would be much more amenable to iInterpretive
guidance. But with the authority that we"ve seen
out there, as outlined i1In our memo, we think that
regulation i1s the way to provide certainty going
forward.

CHAIRMAN KECKLER: Thank you. Okay. So
with that -- and thank you also for the memo, and
especially for the executive summary of the memo --
with that presentation, are there further questions
or thoughts from the committee or the Board?

(No response.)

CHAIRMAN KECKLER: Good. So I think the
guestion we were posed to answer by the Board 1is:

Is there an alternative to rulemaking that will
resolve this issue? And 1 think the answer is no.
So we had a yes/no question ultimately, and 1 think
we have an answer to that to take back to the Board.

Now, is there anything more that we need to
do?

MR. FREEDMAN: This is Mark Freedman again.
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I think that procedurally, the Board sent it back to

the committee with that question. And from the way
it was couched, unless there i1s any change that the
committee wants to consider for the original
recommendation, the simplest thing 1s that you"re in
a position to say that the answer IS no.

And so you are re-recommending to the Board
or reopening your recommendation to the Board that
they vote on going ahead with starting a rulemaking
process for amending the rule going forward.

CHAIRMAN KECKLER: So what youTre
suggesting i1s that procedurally, we should move to
re-recommend -- we"ll jJjust recommend.

(Laughter.)

CHAIRMAN KECKLER: Again. Re-recommend.

So on advice of counsel here and -- no. As a matter
of having answered this question, | think the proper
next step i1s that this committee move to once again
recommend to the Board a rulemaking begin to resolve
this subgrant issue.

MR. FREEDMAN: And transfer.

CHAIRMAN KECKLER: And transfer issue.
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MS. MIKVA: I —-

CHAIRMAN KECKLER: Il don"t —-
MS_. MIKVA: Go ahead.
CHAIRMAN KECKLER: Go on, Laurie.

MOTTIT1ON

MS. MIKVA: I so move.
CHAIRMAN KECKLER: Is there a second?
MR. LEVI: 1711 second and ask a question.

Have we seen what the proposed rule would look like?

MR. FREEDMAN: That"s really the next step,
is starting to come up with some language to kick
around with for a proposed rule. We have some
concrete thoughts, but we haven®t drafted anything
yet on that.

CHAIRMAN KECKLER: Yes. This would just be
the first step to 1t. And obviously, we definitely
would need to see the language and so on.

MS. MIKVA: So we"re moving that a proposed
rule be developed?

CHAIRMAN KECKLER: Yes. That"s what we"re
moving -- or, well, that --

MR. FREEDMAN: You"re asking the Board to
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direct Management to start to come up with a

proposed rule. Or, actually, one of the questions
is whether you want to -- a proposed rule or an
advancement of a proposed rulemaking.

I think the recommendation of the committee
from the last meeting was to go ahead with the
proposed rule such that the Board could then act on
that at the next full board meeting. And then
Management can draft the document for the following
full board meeting. We may be able to provide some
concrete stuff to talk about in between, but
procedurally, 1 think that"s how we have to follow
the steps.

CHAIRMAN KECKLER: Right. The motion on
the table is to recommend to the Board once again
that the Board direct Management to prepare an NPRM.
So we"re not necessarily issuing the NPRM, but we"re
asked to prepare one.

MS. REISKIN: This is Julie. We are going
to do the kind that involves notice and comment.
Right? Where people can comment if they want?

CHAIRMAN KECKLER: Exactly.
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MS. REISKIN: Okay. Good.

MS. MIKVA: This is Laurie. 1"m just
confused. Why can®"t they go ahead and draft some
sort of proposed rule that we could bring to the
Board, or that we could look at in July and see i1f
we wanted to propose it to the Board? |1 mean, we“re
not doing anything concrete at that, still.

MR. FREEDMAN: 1 think that we can easily
start drafting stuff so that we can be providing
some concrete materials to chew on. 1 think that
procedurally, we wouldn®"t -- 1 can doublecheck the
rulemaking protocol.

I think, procedurally, we need the Board to
direct us to actually draft the NPRM so then we can
bring it to the committee and the Board at the
following meeting. But that doesn"t mean we will
just leave the i1ssue hanging for a long time.

I think we can, amongst other things,
identify the main i1ssue, and potentially the
committee can have an opportunity to discuss at the
next committee meeting what are some of the things

that we are likely to put into that draft rule.
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And i1t will also give us a chance to have

some concrete things to discuss, with feedback from
the Inspector General®s office, and with thoughts
from the Office of Program Performance as to how
that might work with the current grantmaking. 1
think we can move forward while we are waiting to
officially start drafting an NPRM.

CHAIRMAN KECKLER: Right. The more you
have for the Board to look at, probably, will be the
better. But in the rulemaking protocol, the Tirst
step is that this committee recommends that an NPRM
-— recommends to the Board that they direct the
presentation of the NPRM. So since the Board hasn®t
yet directed Management, we need to get that first
step -- get 1t to the Board with a recommendation.

MR. KORRELL: Charles, | apologize. This
is Harry, just to take the risk of asking what was
just answered. Can we not ask staff, In support of
the committee®s work, to go ahead and draft
something for us to consider?

MR. LEVI: A little like a motion

instantis, you know.
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CHAIRMAN KECKLER: Well, 1n the rulemaking

options paper, they can put whatever they want.
They can put actual, here®s an option. There"s a
rule, that they can describe In a revised -- so
let"s just say that in the revised rulemaking
options paper, which could be presented to the
Board, as much substantive language could be put in
as possible.

So that would comply, 1 think, with the
rulemaking protocol, but would also do what 1 think
all of us like, which 1s to see actual regulatory
language, proposed regulatory language there for us
to chew on.

MR. FREEDMAN: This i1s Mark Freedman. The
Ffirst rulemaking options paper was focused on why,
and 1t sounds like the committee perhaps i1s asking
for a supplemental options paper that"s a little
more of a what.

CHAIRMAN KECKLER: Yes.

All right. So the motion®s on the table.
We"ve had discussion. All 1n favor?

(A chorus of ayes.)
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CHAIRMAN KECKLER: Opposed?

(No response.)

CHAIRMAN KECKLER: Without objection, we
will carry that recommendation to the Board at its
next meeting. And we"ve also directed Management to
prepare a new supplementary rulemaking options paper
that 1s more of the what i1s being asked.

Our final i1tem of substantive business
today 1s with regard to the comments on our
currently active rulemaking on termination,
enforcement, and suspension procedures. And you
should have received a table of comments as well as
Management®s analysis of the comments on the notice
of proposed rulemaking on alternative sanctions.

And I will now turn it over again to Mr.
Freedman to discuss those comments and how
Management i1s addressing the comments on that
rulemaking.

MR. FREEDMAN: Thank you. 1711 essentially
summarize the memo. We have 19 comments. The
Office of the Inspector General had a detailed

analysis supporting the rule, had some concerns and
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some suggestions.

There were 18 comments that were opposed.
Primarily the comments were saying that they felt
the rule was unnecessary, given our other options
and the current low level of noncompliance issues.
But 1f the rule was adopted, they pretty uniformly
recommended having standards and the process In 1t.

There were 14 sets of grantees, the ABA"s
Standing Committee on Legal Aid, NLADA, and the New
York State Bar Association all submitting comments.

The memo from Management here has
Management®s reflections on this, and generally the
thrust of them is that Management recommends going
forward with this rule. One of the core concerns
was that about client services and how anything that
takes away money from a grantee is going to affect
client services.

That®s something that was of particular
importance to Management because i1t reflects the
fundamental difficulty of compliance, when what
we"re talking about is LSC recipients that are

delivering legal aid. And we all have the common



10

11

12

13

14

15

16

17

18

19

20

21

22

39
goal of getting more legal aid out there.

The goal i1s compliance, and noncompliance
is fundamentally not good for clients and
potentially not good for the national program. So
the hope 1s that this is a tool that will have a
deterrent effect, and that 1Tt there are situations
in which funds have to be taken away as a lesser
reduction of financing, then those will still be
recovered into the basic field pool, and they will
still be available for client services.

So overall, the goal here is protecting the
program and ensuring long-term client services are
being maintained and of a high quality and without
problems that compliance concerns raise.

There are a number of adjustments. Some of
them are minor and technical, and some of them are
more substantive that Management can explore and
that Management thinks would be consistent with the
rule. In particular, Management iIs ready to
recommend adding to the process in the rule an
internal appeal to the President.

This would make the process of the rule
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really mirror the process for 1630 disallowed costs.

The process In the NPRM was modeled on the
suspensions, but which does not have an appeal to
the President iIn it.

I won"t go into the details of all the
different comments. 1 think that probably the best
thing here 1s 1T committee members have questions,
this is probably a good time to have a discussion.
And I don"t know iIf the chair wants to do anything
about public comment.

CHAIRMAN KECKLER: Well, 1711 tell you
what. On the agenda, what we have is we have a
public comment right as part of this item, separate
from regular public comment, as part of our
rulemaking.

111 go ahead and have the committee and
board members go ahead and ask you questions in
response to your report, and then after that"s been
played out, we"ll go ahead and open 1t up
immediately for public comment on this issue
speciftically.

I do appreciate the work that"s gone iInto
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the memo. And I wanted to also say that at the last

meeting, | expressed some concerns about the
procedure, the process of how this is going to go on
internally because it"s really an accountability
issue for grantees, and we need to equally be
accountable -- 1 think 1711 put it that way.

So I also wanted to say that 1 appreciate
the comments that have been given in all of them,
all of the work that commenters put In; but iIn
particular, some of the comments that the ABA has
made about putting In an appeal to the President and
so on, which is something that makes sense to me.

I don"t think that these things will --
although 1t does add a certain step, time and
complexity, as you point out, 1 don®"t think that
these things will be that common.

In the couple years that 1°ve been on the
Board, 1 can see types of things that might -- this
might apply to, might/might not have applied to but
might have applied to, occurring one or two times a
year, maybe, something like that. So I don"t

anticipate a huge burden, and there will be, It
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seems to me, a benefit In process and

accountability.

But with that said, 11l turn 1t over to
the rest of the committee and the Board for their
reactions.

MS. MIKVA: This i1s Laurie. I"m just a
little unclear what we"re being asked to do now. At
this point, would we be recommending to the Board a
new rule, proposed rule, to go out for comment?

CHAIRMAN KECKLER: Well, what we need to do
today, I"m not sure about what we need to do
necessarily today. Next step 1n the rulemaking
protocol -- you can jump in any time, Vic or Mark --
iIs the preparation of a draft final rule, which we
obviously don"t have.

After the rulemaking 1s over -- I™m
reading the rulemaking protocol here -- "Upon the
close of the comment period, OLA will draft a final
rule.”™ Now, that has not occurred at this time.
That®"s just that would seem to normally happen as a
matter of course as the comments are i1ncorporated.

MS. MIKVA: Now, does --
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MR. FORTUNO: But -- and this is Vic again;

sorry for interrupting -- but 1 think that based on
the feedback provided by the committee today and any
direction provided by the committee, a draft final
rule can be prepared. It hasn®"t be prepared yet
because we don*"t know what the committee®s
instructions are In light of the comments that have
been received.

So that"s what we"re looking for now, 1is
guidance from the committee as to what goes into the
draft final rule. 1Is it the rule as published for
comment, or iIs it some revised version of that?

For example, one of the suggestions has
been the inclusion or i1nsertion of this appeal step.
So ifT the committee were to direct that that be
included, then the draft final rule would reflect
that, and that"s what would go to the Board.

CHAIRMAN KECKLER: Right. But 1 would also
add this, that 1 view OLA and Management and so on
as also capable of taking comments without us
necessarily blessing the comments. But if the

comments make sense and are consistent with your
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overall regulatory goals, go ahead and incorporate

them, even if we haven®t blessed them.

MR. FREEDMAN: This i1s Mark --

MS. MIKVA: Well, here®"s -- here"s my
concern, that i1f there"s substantial changes to the
rule, to the proposed rule, which i1t sounds like
there 1s, 1s there any more opportunity for the
public to make comment?

MR. FREEDMAN: This i1s Mark, and yes, there
is. The rulemaking protocol sets forth the minimum
procedure, in which there would be one comment
period and that would be on the notice of proposed
rulemaking with the proposed rule, and then the
Board would consider and adopt a final rule. That"s
the absolute minimum.

We can have additional rounds of publishing
a document for comment. They can be further notices
of proposed rulemaking. And we certainly have done
that. As we go through the history of our various
rules, some of them are adopted right away. Some of
them go through a couple of rounds of comments.

And In some cases, especially back in 1996,
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we would have interim rules, where we*"d adopt a rule

immediately because the law had just changed, but
then we*"d have one or two rounds of comments for
tinkering it and getting i1t just right, even though
it"s in effect right away.

So that®"s one of the decisions for the
committee, 1s whether they want to -- what they want
the next stage to be.

MS. MIKVA: Thank you.

CHAIRMAN KECKLER: Right. The only
distinction I would make here -- and you can add
more decision points here -- there®"s the further
notice of proposed rulemaking, which is sort of a
reissue, possibly, with us focusing, asking for
comments specifically on new things that we put iIn
and that have developed out of the previous round of
comment.

We also can produce a draft final rule that
will be subject to public comment, not necessarily
through the Federal Register but will be available
for public comment. [Is that correct?

MR. FREEDMAN: We can do that, since it"s
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not an absolute requirement. [It"s not the normal

Federal Register process, but we are completely free
to make documents available similar to the way we
make them available now in advance of the board
meeting; we can make something available for any
period of time for a more informal comment. And so
we certainly have options.

The real question would be what we wanted
to do following the formal Federal Register
procedures, as opposed to anything outside of that.
And there are precedents in agencies where,
particularly in complex rulemakings, they may have
various workshops or meeting groups where there are
documents that aren®t published In the Federal
Register and formally commented on, but that are
folded together into what"s going to be a final
rule.

CHAIRMAN KECKLER: So the answer to your
question, Laurie, is yes. And whatever we need to
make sure that there is fully public comment on this
rule, we"ll do. We just have to figure out what

that is.
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MR. FORTUNO: If I may -- this i1s Vic again

--— 1 think that where we are required to republish
for comment i1s where there are material changes to
provisions that affect a grantee®s rights and
responsibilities.

IT the public has not been put on notice of
it -—- that i1s, 1T what was published for comment did
not include something which we*"re now thinking of
changing 1n the rule, and 1t"s something that
materially impacts on the rights or responsibilities
of the grantee, then 1 think we have to publish it
for comment because the public did not, prior to
now, have notice that that was up for grabs, so to
speak.

IT, on the other hand, i1t doesn®t Impact
materially on a right or responsibility of the
grantees, then 1t"s an option but not a requirement.
And that"s, 1 think, what we were talking about
here. We could handle that differently and not go
the Federal Register route if it doesn™"t materially
impact on the rights or responsibilities of the

grantee and wasn®"t noticed prior to now.
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MS_. MIKVA: And i1s i1t clear what "material

impact a grantee'™ means?

MR. FORTUNO: No .

MS. MIKVA: Oh, okay. Just wondered.

MR. FORTUNO: I think i1t"s case by case.
But 1f 1t"s something purely internal, how we
process something, it would not impact the rights or
responsibilities of the grantee.

If, on the other hand, we"re talking about
something that changes an obligation they have or
adds a new obligation, the arguably that®"s the sort
of thing that we would have to consider publishing
for comment because the public was not on notice of
it simply by the prior publication of a proposed
rule.

I think that we can"t issue a proposed
rule; get comment on it; after we receive comment,
change the rule substantially so that the public has
not had an opportunity to comment on some of the
things that we"ve changed. However, i1t"s not always
easy to tell because there are some things that do

flow from what was published.
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So 1t requires an examination of the

specific i1ssue, what"s being changed In a review,
what was published, to see 1T that"s something that
is fairly within the scope of what was published, or
iT 1t really i1s something entirely different and
therefore warranting new publication for notice.

And of course, as | think the chairman
pointed out, the Corporation can limit comment.
That 1s, 1t can make 1t a focused request for
comment so that we can identify the specific i1ssue
on which we are soliciting comment, and make clear
that 1t"s not another round of commenting on the
proposed changes generally, but simply a round for
comment on the new iIssue.

MS. MIKVA: Thank you.

CHAIRMAN KECKLER: Right. In a way, to
determine all of this, again we have to have the
text of the new rule. IT 1t substantially deviates
from what could be logically anticipated -- 1 think
sometimes we talk about logically anticipated --
from our prior notice, then 1t"s new NPRM time. (B

it doesn®"t, then basically we have a choice. We
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could issue a new NPRM or we could do to a draft

final rule.

So that®"s how I work out the decision tree.
But to know where we are on the decision tree, we
need to see the new language and know how much we~"re
going to change the new version from the old noticed
version.

MS. MIKVA: This is Laurie. 1 should let
other people ask questions here. But does
Management have a clear i1dea -- 1 mean, i1t seems
like the -- I1"ve read through the paper, tried to
read through i1t carefully. But In some instances,
it seemed like Management hadn*"t really taken a
position on what changes i1t might want to make.

And I guess 1"m wondering whether
Management has a clear position on what changes i1t
would make if we just said, okay, show us a new
rule?

MR. FREEDMAN: This i1s Mark again.
Management, in drafting this memo, our goal is to be
able to provide the reflections and, hopefully, help

inform the discussion of the committee so that we
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can get a sense of where the committee would like to

go.

So for example, using what we"re already
been discussing, using the appeal step i1Is something
that 1t seems like everyone is likely to have
agreement on. On some of the other iIssues where
we"ve laid out, there are some options here, here®s
what Management thinks, we don"t have a concrete --
we don"t have what essentially would be, In my mind,
exactly what 1"m going to -- what 1 would write out
based on instructions I"ve been given.

I think that we are ready to get input from
the committee as to what direction you"d like to see
us go in, and also think about what we can get
drafted up for the Michigan meeting and see what we
can have for you, largely get the committee~"s
feedback on what you think and, amongst other
things, whether, quite frankly, 1t"s the committee”s
decision and whether there are areas i1n which there
are directions you would like us to go that we have
not identified, or ways In which you disagree.

CHAIRMAN KECKLER: So one way to do this, 1
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suppose, i1s the manner that 1 was sort of doing 1is,

there"s a comment out there that the ABA put out
about making the internal process more like the
guestioned cost process.

I, speaking solely for myself as a director
and member of the committee, thought that that made
some sense. And i1f other people have feelings about
comments or potential choices, this would be the
time.

MS. REISKIN: This i1s Julie. 1 have a
couple questions.

One is, I guess 1°d like a response from
Management. There were a couple comments about
people -- a couple commenters expressed concern
about people being sanctioned or punished using this
reduction based on a difference 1n i1Interpretation.
And we just Ffinished talking about an area where
there were different interpretations of a rule.

And 1 have no worry at all. If Jim Sandman
was going to be running this forever, 1 would have
no worry that that would happen. But, as we know,

that isn"t going to be the case. And so I guess 1°-°d
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like Management®"s response to that.

Is there anything we can do in the rule to
prevent that from -- there will always be different

interpretations. And 1 think there"s a difference

between -- I know you put in some stuff about
“willful.” But I"m just still worried if that
doesn®"t -- I guess I"m just worried about that iIssue
still.

MR. LEVI: So we put that the rule expire
at the time that Jim steps down?

MS. REISKIN: Well, that would be fine, but
I don"t think that"11 work.

MR. FREEDMAN: Sort of a sunset clause.
Part of addressing that is the fact that we have
threshold in Part 1618 about when we go to using an
option like this -- and this i1s also a threshold for
termination of suspensions -- where we need to have
a persistent or an intentional violation, and a
failure to take appropriate remedial or disciplinary
action, and a failure to resolve it through informal
resolution.

So I have kind of a caveat here. I think
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that the concerns about differing interpretations

and the picture and some of the comments about there
being kind of a '‘gotcha'™ or disconnect here, 1 don"t
know 1f those -- there have been recent concerns
like that, and I do know that when this was looked
at back 1n 2008 and that issue was raised, there
were some attempts to try to flesh that out. And my
understanding is there weren®"t really current,
concrete examples.

But i1f that were to occur, 1 think the
Corporation would be hard-pressed under the rules to
sanction someone for that 1f, as | expect would
happen, the grantee would say, look, we were told A
and now you®"re telling us B. And we would say,
okay. Well, let"s take a look at 1t. And looking
at the whole situation, we"re telling you you need
to do B.

ITf at that point they say, okay, you“re
telling us we do B, we"re going to do B. We"re
going to fix it. We"re going to make that happen.
And there may be some logistics about making that

happen, but that can be worked out. Then we"re not
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Iin a position to be able to go to a sanction because

we*"ve been able to resolve this.

IT we say, well, you need to do B, and they
say, well, no. We thought you told us A five years
ago, and we"re sticking to A, forget i1t. Well,
quite frankly, that®"s a intention the Corporation
needs to be able to say, well, this 1s how we
interpret and apply the rule.

I think the Corporation would be hard-
pressed to punish a grantee for legitimate reliance
on what the Corporation has said in the past. But
the Corporation always has to have the ability to
say, well, this is the way this rule works now. And
1T there was a misunderstanding --

MS. REISKIN: Right. Right.

MR. FREEDMAN: -- we would verify i1t. And
it"s really going forward. And that"s where this
data on 1618 really comes i1nto play. It shows that
the Corporation isn"t just saying, oh, in the worst-
case scenario, we gotcha. Now we"re going to
sanction you. That"s not what we intend, and |1

think we institutionally In the future would be very
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hard-pressed to do it that way.

CHAIRMAN KECKLER: As 1 read this, Julie,
I"m reading 1618.5(b), which I think 1s the relevant
section. So it says -- it"s sort of triggered by
somebody persistently or intentionally violated the
Act, and then attempts at informal resolution have
been unsuccessful.

And so 1t does put in some kind of
requirement for us to give notice to them about what
the concerns are. 1 think the i1dea of
"persistently™”™ indicates that they --

MS. REISKIN: Right.

CHAIRMAN KECKLER: Yes.

MS. REISKIN: And 1 just know -- 1 mean,
that could just be interpreted different ways
because 1f 1t"s —-—- I"m trying to think of an
example. Like in a Medicaid fraud case, you could
say -- where someone again genuinely didn™t
understand the rules, but they provide a service
every day and bill every day, it could go on for two
months, and that®"s persistent, you know.

But I think if the Corporation has to try
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to resolve 1t fTirst before doing this, that eases my

concern because, | mean, yes. The Corporation could
change how they iInterpret things. And if they do
that -- and that will happen; there®"s no way that
cannot happen -- and 1 just think that we have to
then give people, like Mark said, time to manage the
logistics of doing it differently.

And 1f something then willfully jJust said,
forget 1t, I"m not changing that, and attempts were
made to work with them, then something should be
done. But I just -- and again, I don®"t have -- I™m
not aware of any recent examples because since 1"ve
been around, nothing like that has happened.

And so 1t"s just -- again, I"ve heard
stories about how things change dramatically around
here. And I just don"t want to set up a rule based
on very high ethical professional standards that we
have right now that we have no control over what
will change. And so we want to have rules that are
as solid as possible, that"s all.

So thank you. 1 think that"s good. And I

guess, can you -- someone, and I can®"t remember who,
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said this might be one or two times a year.

CHAIRMAN KECKLER: That was just my own
estimate. That"s not a -- that®"s not something that
we"re incorporating into the rule, that we can --

MS. REISKIN: No. I understand. 1°d be
interested to know --

CHAIRMAN KECKLER: But similar to that.

MS. REISKIN: 1"d be interested to know
from Management i1f you had this i1in the past five
years. Just off the top of your head, do you think
you would have used this? How often? Because I™m
still kind of hung up on the need for it, too.

CHAIRMAN KECKLER: We had a memo on that,
that came about -- when was that issued, at the
January meeting or the meeting before, maybe, even
in the fall.

MS. REISKIN: October?

CHAIRMAN KECKLER: Yes. October. So we
had a memo on that. I don"t have it in front of me,
but the upshot of it was --

MS. REISKIN: Well, 1 can look 1t up.

CHAIRMAN KECKLER: Yes. The upshot of it
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was that it was -- that®"s a hypothetical, In a sense

that if we had it, would we have used Iit? But the
sense of that memo was that there are circumstances
where it was thought 1t might well have been useful.
Is that a fair characterization?

MR. FORTUNO: This is Vic again. |1 think
that 1t"s not focusing on what occurred where we
would have used it 1T we"d had it available. 1
think that the situation we confronted was a little
different, so without getting too specific and
identifying programs, let"s speak in hypotheticals.

Say there was a program with significant
issues, and we wanted some steps taken. |If the
grantee was at the end of his grant term, we would
have more flexibility and might not need to use
something like this.

IT, on the other hand, we were just
starting a new grant term and the grantee were not
cooperative, we wouldn®t be In a position to wailt
till the end of the grant term; we would have to act
more expeditiously. And in a situation like that,

the flexibility would be more meaningful.
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So 1t can depend on things as simple as --

and we may have encountered a situation where we
were able to resolve 1t because 1t occurred or was
discovered at the end of a grantee®s grant. |If it
had been discovered earlier In the process, then we
might not have had so much flexibility. We would
have been 1n a more difficult position, and
something like this would have come in handy.

Does that help any or --

MS. MIKVA: This is Laurie. 1"ve been on
the discussion since the beginning, and 1°ve read
every memo, and I cannot agree that there has been
any explanation, any, of when this would have been
needed In the past. I"m with Julie.

I just —- 1 don"t feel like 1°ve ever been
given any evidence that 1t"s been missing In the
arsenal. The only rationale that I think we"ve
heard, we"ve gotten, i1s that maybe it would
discourage the conduct to begin with -- not that
there"s been an instance where it might have been
used, that anyone could come up with an instance

where they could imagine it would be used.
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MR. KORRELL: This is Harry weighing in.

My impression from Management is that it is
something that they want. We"ve seen a couple of
situations where the Board got very frustrated with
how long it was taking to get anything to happen at
a grantee after we"d discovered significant
malfeasance by an executive director and slow-to-
move response by the Board.

And I guess 1T 1t"s not been a tool they
had, 1t may not be reasonable to expect them to
identify situations where they say they would have
used 1t 1T they had known about 1t. 1 guess that
doesn®"t -- I"m not too swayed by the fact that they
can"t point to a specific situation that 1t would
have been useful.

MS. MIKVA: Well, somebody tell me,
mal feasance, when you have a rogue employee, a rogue
director, i1s that when 1t would be used? 1 can"t
imagine it would.

MR. FORTUNO: 1It"s fairly fact-specific.

IT 1t"s something that"s going on unbeknownst to

everyone else versus something that®"s going on In a
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manner that"s open and notorious, and 1t"s being

condoned explicitly or implicitly by the board of
directors, that might be a different situation.

I think it really depends on the specific
facts. And 1f i1t were a bad apple, as 1 said, that
might be different from if 1t was a barrel fTull of
bad apples. Sorry about the i1llustration there, but
I"m grasping to make the point that it can differ.

IT one person i1s doing wrong, 1t would be
different 1t others are aware of 1t and are doing
nothing about it when, in fact, it"s their
responsibility to safeguard against it.

There may be questions of iInternal
controls. Has somebody done something wrong because
the program has just refused to implement iInternal
controls? Not everybody may know what the one bad
actor was doing, but by failing to put in place
internal controls, especially 1T they®"ve been
informed of what is advisable and declined to
implement that. That may implicate the program in a
broader manner.

MR. FREEDMAN: This is Mark Freedman. |
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hope this might help. 1t"s not quite a concrete

example, but it iIs an example of how this affects
the process because this i1s, of course, part of a
step In a multi-step process.

And iIn the current process, we are working
with grant conditions. We have an ongoing
relationship to get a grantee to address his
compliance concerns, and grantees can range greatly
on where 1t fits in their level of priorities, and
amongst other things, how they can develop resources
to whatever our compliance concern is while they~re
trying to serve clients with an ever-increasing --
or ever-decreasing pool of funds.

So one effect 1t has 1s i1t stiffens up the
spine of our entire compliance and enforcement
mechanism because i1t gives that kind of certainty
of, there is something that we could and very likely
would use that will have a financial impact [brief
audio drop]-

CHAIRMAN KECKLER: And I was thinking of
circumstances 1n which, had this rule been 1n place,

it might have been considered. It might have
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strengthened management®"s hand. 1t might have been

implemented. Nothing necessarily would have, but 1
can think of a couple of iInstances during our board
service -- and I"m not going to get into the
speciftics of them -- where 1 would have seriously
considered this as a potential use or potential
piece of leverage with noncompliant grantees who,
ultimately, some things did happen to. But this
might have been an alternative.

So 1 can think of iInstances where i1t would

have been useful, as distinguishing whether or not

it might have been used. 1t nevertheless would have
been useful, 1 think.

MS. REISKIN: This 1s Julie. 1 wanted to
question -- Harry had said, and I"ve certainly felt

this, too, that there have been times when we"ve
been really frustrated with the slowness of being
able to do something.

And my understanding iIs that the slowness
had to do with the process and then, to some extent,
having to wait till OIG finishes before LSC can do

certain things. And 1 never saw how not having more
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tools made i1t slower.

So I was just wondering, Harry, if either
Harry or someone could explain because maybe I™m
missing something. Or did I misunderstand your
guestion or comment?

MR. KORRELL: No, no. That was my comment,
was that i1t seemed like -- and you"re right. |1
don"t think this would change the fact that if OIG
iIs doing something and we need to wait for that
process to work i1tself out, that -- this i1sn"t going
to change that. At least, that"s my understanding.

But not everything that comes to
Management®s attention that i1t wants to deal with
comes to i1t as a result of an OIG i1nvestigation. |1
mean, that®"s not the only reason things take time.

My impression i1s that one of the reasons
that management is unable to move any quicker 1is
because the sanctions that are available are so
substantial that i1t takes so much to do i1t, as
opposed to something less substantial like this that
they may be more willing and able to use more

expeditiously.
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MS. REISKIN: Oh, okay.

MR. KORRELL: That®"s my impression.

MS. REISKIN: Okay. Thanks.

CHAIRMAN KECKLER: 1 was going to go ahead
and open it up for public comment, and 1T people
have -- 1f the board members and committee members
have other comments, please join 1In as well. But
I"m going to go ahead and invite -- 1 know people
have been waiting very patiently on the phone. So
111 go ahead and invite you to join our discussion.

MR. BROOKS: This is Terry Brooks with the
ABA. One of the advantages of doing this
telephonically is that I can reach the stack of LSC
board books on my desk and tell you that the memo
that you were trying to remember was from the July
2011 meeting, and it did talk about the use of
various enforcement tools over a period of eight
years from 2000 to 2008.

Termination was used twice during that
period, and suspension once. There were other
categories, some of which were used more frequently,

like imposition of special grant conditions, used 11
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times.

A lot of what 1 have to say is anticipated
by the discussion you®"ve already had. But one thing
I should point out is that the ABA"s comments were
intended to be constructive, not iIn opposition.

And the written comments were very
carefully tailored to try to offer a fair and
balanced perspective on the proposal, and not to
take a position that could be perceived as
obstructionist or opposed to LSC Management®™s very

essential function of Imposing accountability on the

system.

Some of the specific points, though, and
perspectives were -- and some of these may go beyond
what is contemplated here. But just to sort of

throw them out there, one point is whether these
kind of further patchwork changes to the sanctions
scheme are really useful.

There have been layers and layers of
changes over the years, and often those are
inconsistent and have imposed new approaches that

don"t build on old approaches, but where one reg is
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inconsistent with another. An example of that has

already been discussed, the fact that 1630, which
deals with questioned cost proceedings, a fairly
minor problem, does have appeal all the way to the
President, and then this new proposal did not
include any kind of appeal.

Another thing that was unclear iIn the
current proposal i1s who acts on behalf of the LSC
here. In some of the other regs, 1t"s a designated
employee or someone specific. Here, the prior NPRM
did not really indicate who it would be, and i1t did
seem to contemplate that the same employee, perhaps
a Ffairly junior, inexperienced program officer,
would handle the entire matter from beginning to
end, including imposition of sanctions.

Another point i1s whether there®"s sufficient
guidance on when 1t"s appropriate to commence a
sanctions action of any type. Does the regulation
provide the kind of clarity that was being discussed
under the prior agenda item to the employee who has
to make decisions on whether to commence a sanctions

action, and to the recipients of funding so that
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they know when they may be subject to that kind of

penalty. And similarly, does the regulation assure
consistency both across time and across different
LSC employees who might be acting in matters such as
this?

As was referenced by Mr. Freedman, the
grounds here are a bit convoluted. 1 guess the
first place you look is 1618 for the threshold
determination of whether there"s been a persistent
or intentional violation. And then you jump to
1606.15 to find whether there has been a substantial
violation. And then you jump to 1606.3(b) to
determine what a substantial violation is.

And none of this addresses the crux of
this, which 1s when a recipient has acted, what 1is
an intentional violation? And it may indeed be that
a recipient intended to do exactly what i1t did, with
full knowledge of the LSC regulation and the
interpretation perform that regulation, but with a
firmly held belief that there is other law that
compels the recipient to act in a particular way.

Another question is a question of the
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ambiguities regarding the penalties. The prior NPRM

turned to the same section, 1606.3(b), for both a
determination of whether a violation had occurred
and for the determination of the severity of the
penalty that ought to be imposed.

Logically, those would be separate
inquiries, and that would be so because when you get
to, if you will, the penalty phase, there may be
many other factors that LSC would want to look at --
environmental factors; mitigating actions that the
recipient has taken after it realized that it had
committed a violation; questions of what the iImpact
will be on clients -- when a statewide program is to
be sanctioned and there®s no other provider
available, perhaps the severity of the sanction
should be diminished, and the point to be made is
more of a point of principle rather than a point of
significant punishment.

So I think when you get to the penalty
phase, there may be some other factors that should
be taken into account. And again here, at the

penalty phase, there®"s a question of whether the reg
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provides sufficient clarity to the employee of LSC

who"s iImposing the sanction and/or to those who are
up the appellant chain of command regarding some
consistency in sanctions so that similar violations
are imposed on different programs which have
committed the same types of iInfractions, and are
imposed by different employees who are utilizing
this process.

Lastly, there are some questions that the
committee might want to think about concerning just
appeals generally, and at the more macro level. One
of the problems here is the potential for this
process, and iIndeed the existing processes, that are
entirely internal to LSC being manipulated and used
to LSC"s disadvantage.

IT LSC 1s the one making all of the
decisions, LSC may be subject to pressures that
could be brought to bear by the types of iIndustries
that clients often complain about. And i1f LSC has
to make that final decision, 1t may be forced to act
at 1ts own political peril, or may be forced to act

in a way that appears to cause a manifest injustice.
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All of that iIs to say that the process that

was sketched out in the original LSC Act may be
preferable, although we may be far beyond that time.
But that original process called for an independent
outside hearing examiner, and In many cases It may
be to LSC"s advantage as well as to the valuing of a
recipient to have that type of Independent review.

The real problem here is not dealing with a
recipient that i1s relying on an old, out-of-date
interpretation of a regulation, but dealing with a
recipient that has a good-faith belief that it is
acting as i1t i1s compelled to act by a state law,
perhaps, assuring confidentiality to clients iIn the
fact of LSC wanting to have certain information
about clients revealed, for example.

That type of dispute 1s a dispute that
really does belong In a more independent forum, and
it would be to LSC"s advantage to make sure that
that type of dispute ends up In an i1ndependent
forum, not being dealt with internally. But it
could very well be that with these additional

sanctions at its disposal, LSC may be put In a very
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awkward position of being pushed to move forward in

a situation where it would really rather leave it to
a court or other i1ndependent arbitrator.

Thanks for the opportunity to talk, and 1
don®"t have anything more.

CHAIRMAN KECKLER: Thank you. And 1 just
wanted to reiterate that I, 1in fact, did very much
appreciate, and I think we"ve talking about an
element of the ABA"s comments here. And 1 do think
that they were very thoughtful and constructive.

And 1 wanted to go ahead and point out just
one item that you mentioned, both today and in your
written comment, about the iInitial decision to
engage 1n a limited reduction of funding, being the
responsibility —-- 1 think 1t"s appropriate -- I™m
not sure what the contemplation was, whether i1ndeed
the contemplation was that it be somebody junior.

But I think that we perhaps should be clear
in the rule, or in the preamble, or however we need
to talk about i1t, that that®"s not the case and that
somebody who is fairly senior, an officer of the

Corporation, a director, somebody of an office,
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somebody who has some accountability and experience

and judgment, should be the one who engages in even
that initial decision prior to the appeal to the
President.

But that"s certainly my view, anyway. And
so I*11 add 1n my support for that point.

Are there further comments?

MR. GREENFIELD: Yes, Charles. This 1is
Chuck Greenfield from NLADA. Can you hear me?

CHAIRMAN KECKLER: Hi.

MR. GREENFIELD: Right. Good.

CHAIRMAN KECKLER: Please go ahead.

MR. GREENFIELD: Okay, great. 1[I"m at the
airport, and so I hope I don"t get too distracted.

Thank you for the discussion. 1 think this
iIs a very good one. The NLADA submitted comments,
as you know, and a third of all LSC-funded programs
submitted comments, which i1s a fairly significant
response, | think, to what i1s a highly controversial
proposal that has been controversial since 2008 when
both NLADA, a bunch of problems, and SCLAID opposed

1t.
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It continues to be controversial, as you

can see from the response in the grantee community.
And 1t 1s a proposal that we think is not wanted by
the facts. Just the discussion today is reflective
of the kind of discussion that"s been going on for
the last four years, frankly, which is sort of a
remedy iIn search of a problem. Here®s the remedy;
now, what®"s the problem exactly? And the
hypotheticals continue.

Precise examples are not provided, and we
do not think the need has been demonstrated nor
shown. And i1nterestingly, as we pointed out In our
comments, 1t"s not recommendation that GAO has made.
It"s not a recommendation that"s come out of the
Fiscal Oversight Task Force. It has not been
identified, really, by those that have looked
carefully at LSC"s operations as a weakness.

It clearly has been something designed by
the Office of the Inspector General, and we know
they have continued to push this. But others that
have looked at LSC"s operations, including their

oversight of grantees, have not recommended this,
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and we have not seen the kind of examples as to why

it"s precisely needed, as had been discussed
earlier.

There are a variety of other remedies that
LSC has to get one"s attention or, as Mark put 1t,
to stiffen a spine. 1 would think that i1t would
stiffen a spine even more to have the potential loss
of money, termination of money, suspension of money,
and a whole variety of other things -- special grant
conditions, corrective actions, short-term funding,
guestioned costs, and debarment, the decision not to
re-fund the program that Victor Fortuno mentioned.

Those are significant sanctions that would
get the attention or stiffen the spine, as Mark
indicated, of a program. And I would sure think
that 1f Jim Sandman calls 1In the chair of the board
or the president -- excuse me, or the executive
director of a program saying that we got this
problem and we"re about ready to suspend your Tfunds,
or about ready to not refund you, or to put on a
special grant condition that requires you, that the

attention would be pretty carefully understood, 1
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think. The i1ssue would be pretty carefully

understood by the chair of the board and the
executive director.

I think there are a variety of ways that
the message can get across. So we don"t think that
the evidence has been shown to this committee, nor
to the past Board. As you know, the past Board
refused to publish a similar regulation that was
proposed as well, so that, frankly, the demonstrated
need 1s just really not present.

And the concern of a number of programs, as
reflected 1n the comments, i1s over the effect on the
client community. And I think that 1t"s hard to, I
think, grasp that until you see the level of
reductions and the amount of reductions and the
level of salaries, the low level of salaries
throughout the country.

So 1t does not take much for a 5 percent or
less than 5 percent sanction to equal one attorney-"s
salary, which i1s several hundred clients, perhaps,
that would be harmed, or potential clients that

would be harmed, by not having that source of
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funding. Or in the case of the longer suspension

period, or not having the use of those funds for 90
days, the risk could be substantial.

So the concern over the effect on the
client community, 1 think, Is a substantial one.
SCLAID"s comments do talk about how that might be a
factor 1n determining the severity of a sanction.
And 1 think even -- in addition to that, 1 would
like to add that, really 1t"s a reason not to Impose
a sanction at all.

And 1 appreciate the comments made by Mark,
and Jim"s willingness to show some fTlexibility iIn
the area of due process by having an appeal to the
President. I think that"s helpful. I think 1t
doesn®t resolve the reason or the lack of need for
the sanctions themselves.

I also think 1t needs to be fleshed out a
little more. I"m also concerned, as raised by a
couple of board members, as to exactly what this
committee iIs considering at this point because i1It"s
hard to tell what the proposal i1s. While showing

some Fflexibility In a couple of areas, it"s not
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clear exactly what that flexibility means iIn terms

of actual language. And i1t shows you how far that
goes.

It I1s pointed out in our comments,
certainly, that one way to go, 1t the Board insisted
on proposing these -- implementing, 1 should say,
the additional less than 5 percent sanction, up to
90-day suspension, that if you could look at what
other parts of the federal government does,
particularly 1in the grants to legal services
programs -- you look at Department of Justice
programs, a sanctions hearing before ALJs or a DOJ
official without prior involvement; offers of proof,
take depos; settlement conferences; procedural
requests; recommended seizure; right to rehearing;
HUD, the housing counseling and fair housing and
issues programs -- these are probably the largest
other sources of federal funds for legal services
programs.

Appeals to a hearing officer, ALJ, who will
iIssue a subpoenas, rule on offers of proof, receive

evidence, hold settlement conference, et cetera,
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rule on procedural kinds of motion.

So it seems to me that as LSC moves into
the federal world, the GAO seems to want LSC to be
guided by federal provisions as to how funds are
accounted for, et cetera. The OIG seems to want the
same thing.

Well, 1t seems to me that then the same
thing out to apply in the procedural due process
area. You can"t take a small bite out of the
federal approach, and pick and choose. |If you“re
going to go that direction, let"s go look at some
ALJ hearings for terminations or more than 5 percent
suspensions, anything that have full ALJ hearings,
which makes sense -- an i1ndependent review of the
records. 1 think that you really ought to look at
what other federal agencies that grant money to
legal services programs do.

I think the other couple of points -- and
111 be brief -- 1s that the implementation of the
rule change for imposition of special grant
conditions during the grant year, which I really

think applies to Victor Fortuno®s point earlier made
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today that at the end of a funding period, 1t"s

easier to have more flexibility; don"t refund a
problematic grantee. But at the beginning, It"s
more difficult.

But certainly, with special grant
conditions being posed during the middle of a grant
year and with LSC having significant flexibility
with those special grant conditions, reporting, et
cetera, that we don"t oppose that flexibility as
long as that"s fairly applied, and so that i1t could
make sense to go ahead and do that, to allow LSC to
have that flexibility to impose special grant
conditions during the term of a grant.

So I would urge this committee to do a
couple things. One i1s not to implement these
regulations as proposed. There®"s no showing of a
demonstrated need for them. And i1f the committee
decides to go ahead with them, then we need to have
more information In front of the public so that
there can be really informs responses and informed
suggestions with fleshing out the language.

I would urge that it be sent back for
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redrafting, and come back and try to look at the

proposed language more carefully. Thank you.
CHAIRMAN KECKLER: Thank you, and thanks
specifically to NLADA for their comments.
Appreciated those coming in. And certainly the
issue about the clients, we talked about that

throughout and today. And one of the protections,

and 1 know that you have concerns that go beyond
that, 1s that -- and one of the things that 1
support -- 1s that this money that comes out return

to basic field services.

And so any money that"s going to be a
subject of the limited reductions of funding, |1
think the rule -- and 1 hope that i1t 1s clear within
the rule -- that it will be returned to field
services and to helping clients of LSC.

Well, 1"m not sure what the time we had
scheduled -- oh, yes? Please.

MR. GLOVER: The OIG would also like to
make some public comments.

CHAIRMAN KECKLER: Oh, yes. Very good.

Please.
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MR. GLOVER: We"ve sort of been holding off

so as not to interrupt the phone people who might be
speaking up.

CHAIRMAN KECKLER: Okay. Please go.

MR. GLOVER: As you know, we filed -- oh,
sorry. My name. Matthew Glover, and I"m an
associate counsel for the 1G.

The 1G did file some extensive comments. |1
don®"t really want to rehash them all here; the
committee has them.

CHAIRMAN KECKLER: Thank you for them.

MR. GLOVER: No problem. 1 just want to
make a couple of quick points.

First, we do support the rule. We think 1t
gives LSC greater fTlexibility in responding to
potential noncompliance. And we also think it
introduces an element of proportionality to LSC"s
response that at least wasn"t written into the rule
before.

Now, under the proposal, LSC will have to
consider a number of factors to determine the

magnitude of the either limited reduction In funding
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or a termination. We think that proportionality,

the introduction of proportionality, is a big step
forward.

We also think that the rule, with its
seven-step process for imposing limited reductions
in funding, Introduces an important element of
transparency, which will prevent a lot of the
mistakes or abuses that some of the grantee
community seems to fear.

I think It"s important, as you consider the
various proposals or various suggestions that are
out there from the commentators, to keep In mind the
statutory and regulatory context in which this
rulemaking i1s taking place. There are a number of
suggestions about outside hearing officers, ALJs,
and so forth.

Before 1998, LSC did have i1n its
termination rule reference to outside hearing
officers. Actually, the LSC Act had reference to
outside hearing officers. 1In 1998, Congress
abrogated those requirements and instituted instead

a requirement only that LSC give notice and an
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opportunity to be heard, which the OIG believes 1is

satisfied in the paper hearing provision set out in
the rule.

So we think that moving back to the pre-
1998 regime would be a step backwards, both In terms
of flexibility and in terms of LSC"s relationship
with Congress.

There®s been talk about what the standard
would be for 1mposing a limited reduction i1In
funding, whether we should make i1t i1ntentionality,
or whether the standard should be knowing and
willful. Since 1976, the standard for termination
in LSC has been one of iIntentionality.

In 1998, when the new termination rule was
created, the iIssue was considered again and the
decision to include a knowing and willful factor 1iIn
the list of factors to consider, whether going
forward with termination after you meet the
intentionality threshold, was included as a factor
to consider. And the Federal Register notices
clearly i1ndicate that the Corporation understood

those two standards as being different.
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The OIG thinks that the standard is

basically the difference between a general intent
and specific intent, and we would be concerned that
if knowing and willful become the standard In every
case, the question would turn out to be whether the
grantee understood the rule In precisely the same
way that LSC understood the rule, as opposed to
whether the offending conduct was undertaken on
purpose. And so we think that that would severely
limit the ability to apply the rule.

Then there®s another concern that was
raised, the substantive standards that are going to
be looked to in applying limited reductions in
funding. Again, this is an area where I think that
the regulatory history or the regulatory context in
which the rulemaking is occurring i1s helpful because
the standards that the limited reduction in funding
rule anticipates using are standards that have been
in place for LSC 1n termination since 1998.

They"re standards that the grantee
community shaped by submitting comments, and those

comments were taken into account. The standards
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changed from the time that the notice of proposed

rulemaking was put out to the time the final rule
was adopted.

I want to keep to very brief, so 1 would
just suggest one other overarching standard that the
committee might bear in mind as it evaluates
proposals. And that i1s the goal that the NPRM set
for i1tself.

There are, no doubt, as the members of the
committee have pointed out, very helpful proposals
out there. As you evaluate each individual
proposal, we would suggest that you look and decide
whether that proposal advances the goal of giving
LSC more flexibility, making sure that there®s the
ability to respond proportionally to noncompliance
so that all 1ncidents with noncompliance aren™t
dealt with either through informal means or through
outright termination; or, on the other hand, whether
it would reduce fTlexibility, or restrict LSC"s
ability to respond to noncompliance. And we would
suggest that recommendations that fall into that

latter category should probably not make their way
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into the final.

CHAIRMAN KECKLER: Thank you very much.
That was very helpful.

Before 1 take further questions, let me ask
a question about -- I know board members, including
some committee members and board members that are
not here on the call, may have thoughts about the
comments and about the proposed rule.

Would 1t be acceptable for them to send
written comments In? Mr. Freedman?

MR. FREEDMAN: Yes. By all means, email me
thoughts. 1 think you probably all have my email
address, and 1 think it"s on the website if you
don-t. It"s MFreedman@lsc.gov, two E"s 1n Freedman,
no I"s.

CHAIRMAN KECKLER: Okay. And with the
thought that you can certainly continue to add to
the discussion by written comments, are there any
further comments for today, public comment?

(No response.)

CHAIRMAN KECKLER: I think the action 1is

that we want them to show us some language with a
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new rule, though. 1 think.

MR. KORRELL: Charles, this i1s Harry. What
is our i1deal timing on this? We want to get some
new or some improved language. Are you suggesting
that that"s at a committee meeting before our July
board meeting, or are you looking at that for the
July board meeting?

I guess I"m somewhat concerned that we keep
-— and this happens a lot with these processes, of
course -- but that we do 1t and do 1t and do 1t
again and again and again, and we wind up taking two
years to get a proposed rule out.

CHAIRMAN KECKLER: Yes. You know, 1 just
want to put this on the agenda for the July meeting.
Now, exactly what we"re going to do with the new
language kind of depends on where we"re at with
that. |If it shows up and 1t"s In the shape where we
can talk about as either a new NPRM or draft final
rule, and there will be, presumably, a
recommendation or a thought about the manner iIn
which 1t*"1l go forward, then we"ll do that.

But at this time, we"re just going to see
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revisions to the rule at the next meeting, and then

decide what to do with them and what -- or what to
recommend to the Board to do with them, more
specifically, at that time, 1 think.

MS. MIKVA: This is Laurie. 1 certainly
can"t speak for the committee. My feeling i1s that
as they redraft a proposed rule, that they put 1iIn
all the stuff that they talk about that you might
put 1n In the memo, that 1t"s easier to look at it
and take i1t out than for us to put something iIn
that®"s not In to begin with.

So all the additions that they thought
might answer the concerns, 1 would like to see those
in the new proposed rule, or perhaps different
versions of a new proposed rule.

MR. KORRELL: This i1s Harry speaking. That
strikes me as tricky. [I"m not sure how they go
about i1ncorporating significant changes like outside
review and the like; i1if that"s not the direction the
committee is leaning, I"m not sure that"s a useful
exercise. And then i1In addition to making them do

that work, then we need to talk about taking
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something out.

And maybe 1*"m wrong, and Charles, 1°"d defer
to your guys on this. But that strikes me as
somewhat problematic, unless the consent is from the
committee that we want to go that way.

MS. MIKVA: Well, 1 think 1 was talking
about the stuff that they had mentioned i1n the memo.
I wasn"t talking about --

CHAIRMAN KECKLER: Yes. Well, let me just
--e the stuff -- a lot of the comments or potential
-—- when you®re doing this, you reject a comment.
You"ve thought about the comment, you“ve considered
the comment, but you"re not going to do it. That"s
in the preamble. And certainly those kinds of
things should be reflected in the preamble.

IT there 1s a real choice point, you could
write it to us, give 1t to us, in a particular
paragraph with alternative A and alternative B. But
it"ll be super confusing to do that with all the
different alternatives of the comments that have
been proposed.

So I"m open to you 1f you want the
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committee™s insight on specific because A and B

alternative on something. We certainly could do
that. But otherwise, both things should be talked
about in the preamble, 1 think.

MR. FREEDMAN: This i1s Mark Freedman. Let
me ask a question that might help focus this.

Whether you®"re thinking you®d like to have
in Michigan what would be either a draft final rule
or draft further notice of proposed rulemaking,
complete with preamble and draft language that"s in
a shape that®"s ready to say, okay, let me make a few
changes, and then we roll 1t over to the Board and
we publish it -- if you feel like that"s what you
want us to turn around iIn the next month.

Or 1f you feel like you want to get some
concrete examples of some of these things that have
been discussed for purpose discussion purposes soO
that then you can direct us, okay, then get us a
Tfull concrete document for either an Interim meeting
or the next meeting.

I don"t have a particular -- I"m not

advocating one or the other. But I"m laying out, 1
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think, that 1 see both threads going on here.

CHAIRMAN KECKLER: Well, 1 think, taking
Harry®s point about moving forward and making sure
that we --

MR. LEVI: Well, the chair wants to say
something about that.

CHAIRMAN KECKLER: Oh, Mr. Chairman, please
go ahead.

MR. LEVI: I respect Harry®"s point and
normally completely agree with 1t. But I don"t
think there"s been any issue that®"s been in front of
the Board that has generated more comment or
consternation from out there than this one. [I"m not
aware of any.

And so I want to make sure this doesn~™t
feel like 1t"s being rushed, and that the Board
itselT 1s Iinformed as to the extent and concern
expressed In these comments. And I"m not convinced,
unless you guys want to meet at 5:30 in the morning,
that you"re going to have another -- you certainly
are not going to have a two-hour time slot in

Michigan because 1"ve seen that schedule.
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And so I just have to caution you that you

may think you want to move in a very fast way, and

that i1s normally helpful. But there are times when
organizations are confronting an issue that®"s been

around for a very long time. There doesn®"t seem to
be anything that"s motivating an urgent decision.

But there seems to be a fair amount of
consternation around it that you at least want
people to feel that they®"ve had an adequate time to
chew on 1t. And I"m concerned that whatever way you
pick here -- and 1 don"t care; if you want to go
with the route of -- I"m ambivalent as to what
happens in terms of how you run your meeting and
what you do in front of i1t.

But I want to make sure that, coming out of
it, that"s the way the public and those folks that
have weighed 1n here feel we conducted ourselves
because 1 think that®"s very i1important, too, or you
won"t have appropriate buy-in for anything that you
do.

CHAIRMAN KECKLER: 1 100 percent agree with

that. And so the schedule is dictated by what we
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need to get the right process to make sure that

everybody understands that they have been able to
comment on everything.

The question 1 guess, before, just to
direct Mark In terms of what to prepare, 1t will be
on the agenda. We know that. The question, really,
iIs: What"s the most useful document for us at the
next committee meeting to have?

And 1 think 1t"s fine to prepare the rule
as Management reacts to the comments. Go ahead and
find some way to talk about potential alternatives,
either In the preamble or In a separate memo that
says, 1T we took this other route, the language
would look like this, you know.

Because 1 take Laurie®s point as well, for
us to -- we want to seek something concrete so that
we can understand how to go forward and so that the
public can comment on something concrete. But 1f
we"re choosing between alternatives, it"s nice to
have concrete alternatives as well.

So 1T there®"s a kind of an alternative

propose on some point that"s sort of fleshed out, 1
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think 1t"s fine to have an addendum there, a memo to

us, that talks about an alternative way that it
would look. And then the preamble could say, yes,
we didn®"t do that, and talk about why.

But 1"m just thinking about what the most
useful document is for the committee when It next
takes this up. And whether we have enough time to
do it, that"s fine. We"ll have the time that we
have, and we will get as far as we can. [I™m just
trying to maximize that, all deliberate speed.

MR. LEVI: 1 jJust think that when it
finally comes to the Board, it"s going to be unfair
to say to the Board, here®"s a number of options. You
decide them. Because, boy, we"ve been 1In office for
a few years, sure. But we don"t have the length of
understanding of how these things might have come
up, and where they might have been useful.

And while 1 hear our friends In the IG"s
office saying those things, they are not very
specific, and I don"t know if there"s a way to help
us. Clearly there"s times when we have felt, 1

think, as a Board, wow. We wish we had something
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more than -- different than just all or nothing.

But I think we"re going to need more
advice. And 1 think you all who are in Management
and in the 1G, you ought to put yourself for a
moment in the role of the Board and think about what
you"d want to have i1f you were in our seats, so that
we can make a comfortable and 1nformed decision.

And I don"t feel we"re there at this point.
I don®"t think, based on what you put in front of us,
that 1 as a board chair feel well enough Informed on
this topic, or well led by Management, as to where
we ought to properly land. I"m feeling uneasy.

And 1 suspect that many board members will
be feeling uneasy. And ultimately, I don"t want to
feel uneasy. So I"m just saying that to let all of
you over i1t, and a lot of stuff here, understand
that that"s how I1"m viewing the world.

I don"t know whether that was helpful or
not.

CHAIRMAN KECKLER: 1t is helpful because it
sets a standard up for what is going to have to be -

- develop a supportive document. And, formally
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speaking, support in the preamble for justification

for the rule is going to need to be stronger, and 1
think that outside that, there®s going to need to be
some sort of continued work to talk about
justifications and alternatives. And we"ll keep
working on it.

Well, with that, the next item on the
agenda is public comment, which we had, but 1 will
go ahead and formally ask for public comment, if
there 1s a before public comment on the other topics
that we considered today.

(No response.)

CHAIRMAN KECKLER: If not, then if there~s
other business to bring before the committee? We
had plenty of business, but i1f there"s other
business to bring before the committee today, now"s
the time.

(No response.)

MR. LEVI: Thank you for running such a
good meeting.

MS. MIKVA: Yes. Thank you, Charles.

CHAIRMAN KECKLER: Thank you. Thank you
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all for sticking with 1t and participating by the

phone.

With that, I will now consider a motion to
adjourn.

M OTTI1TON

MS. MIKVA: So moved.

MR. KORRELL: Second.

CHAIRMAN KECKLER: All i1n favor?

(A chorus of ayes.)

CHAIRMAN KECKLER: Without objection, the
meeting of the committee i1s adjourned.

(Whereupon, at 4:30 p-m., the committee was

adjourned.)



